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With Kiwi women the oldest first-time mums in the world, 
we’re increasingly seeking the aid of science to procreate. 
But given a lack of donors and a complex approval 
process, can’t we conceive of an easier way? BY ZOË LAWTON

sperm donors, egg donors and surrogates 
who are minors and those involving 
donation between family members that 
would result in incest. Commercial 
donation and surrogacy is also banned – 
paying a donor or surrogate can result in 
up to one year of imprisonment and 
$100,000 in fines, or both.

In contrast, procedures that get the green 
light have been deemed by the Minister of 
Health to be ‘established procedures’. This 
means they are ethical, medically safe and 
can be offered by fertility clinics to the 
public. Those involving clinic-recruited 
donors or donors who are friends do not 
require approval, along with inter-family 
donation between a sister and a female 
cousin or a brother and male cousin.

Orange-light procedures are not illegal 
but not established and are considered on a 
case-by-case basis by the Ethics Committee 
on Assisted Reproductive Technology. 
Approval is required for complex inter-
family donation, for example between 
mother and daughter, or if a surrogate is 
involved to carry the child to term.

The committee of eight who are 
appointed by the Minister of Health – 
currently six women and two men – have a 
difficult job. They are the gatekeepers 
responsible for deciding whether New 

Zealanders who apply for approval should 
be allowed to become parents in what are 
often complex circumstances. 

As well as providing an approval process, 
our legal framework also promotes open 
access to information. 

Certain records must be kept indefinitely 
so donor-conceived children can find out 
about their genetic origins at any stage in 
their lives. This reflects what we have learnt 
about adoption over the years – that the 
psychological need of a person to know 
their genetic origins is strong and often 
never goes away.

With all this in mind, let’s take stock of 
the practical consequences of our law for 
New Zealand women in 2015. 

 
THE DONOR DILEMMA
“Come one, come all!” is a cheeky slogan 
used by New Zealand clinic Fertility 
Associates to recruit sperm donors. New 
Zealand not only has a man drought but 
also a sperm drought, which makes it 
increasingly difficult for single women to 
become mothers. Donor sperm is also in 
high demand from lesbian couples who, 
along with single women, make up the vast 
majority of those on the Fertility Associates 
sperm donor waiting list. Others lining up 
are women partnered with men who > 

REPLACING 
SEX WITH SCIENCE

T he older we get, the less fertile 
we become – so with more and 
more Kiwi women wanting to 
create or expand their family in 

their late 30s, their 40s or even their 50s, 
many require donated eggs or the 
assistance of a surrogate. Single women 
and lesbian couples are also increasingly 
wanting to become mothers but are 
hindered by a sperm donor shortage. 

The use of donated eggs, sperm and 
surrogacy is controlled by laws which 
have been in place for more than 10 years. 
How do these laws affect New Zealand 
women and what new developments can 
we expect over the next decade?

COMPLEX CONCEPTION
Assisted reproductive technology can now 
be used to conceive a child in a variety of 
circumstances with donated sperm or eggs. 
A surrogate may also be involved to carry 
the child to term. 

A decade ago parliament signed off the 
legal framework on assisted reproductive 
technology that we have today. This 
includes an approval process that can be 
thought of like a set of traffic lights. 

Procedures that get the red light are 
illegal and cannot take place under any 
circumstances, for example those involving 
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The proposed plan was that Larissa’s eggs would be 
fertilised with the sperm of her aunt’s husband and 

her aunt would carry the baby to term

have fertility issues or older men who have 
already had children with their previous 
partner – and a vasectomy.

So why is there such a shortage of sperm 
donors? Psychologically, for many men 
donating their genetic material to strangers 
is simply too much to ask. Those who do 
consider it may then also be put off by our 
law prohibiting anonymous donation. 

From 2005 onwards the name, date of 
birth, and other personal information about 
donors must be held on a national register 
administered by the Department of Internal 
Affairs. Children conceived using a sperm 
donor can decide whether they want to find 
out who the donor is once they turn 18, or 16 
if a Family Court judge decides it’s in their 
best interests to know earlier.

IN THE KNOW
The ban on anonymous donation has likely 
contributed to the low number of donors 
but it’s also had a positive spin-off effect;  
we now have a simple yet robust vetting 
system. Only men who’ve thought carefully 
about becoming a sperm donor and are 
willing to accept the responsibility that 
comes with it will end up donating. Donor-
conceived children also have the key to 
unlocking their genetic origins if and when 
they feel ready as the law is designed so 
they’re in control of any contact.

The oldest child on the national register 
is only around 10 years old so it will be 
some time before we know what percentage 
of donor-conceived children decide to find 
out who the donor is once they turn 18.

That being said, there are a number of 
donor-conceived children who are now in 
their 20s and 30s, as New Zealand women 
have been having children with the help of 
sperm donors since the 1980s. 

James*, 28, was conceived using a donor 
before the 2005 law change. Does he think 
the majority of children will want to find out 
who their donor is? 

“It entirely depends on the upbringing of 
the child,” he says. “Those from relatively 
happy, stable backgrounds would be less 
likely to in my opinion. I don’t think there’s 
really any need to find the donor apart 
from curiosity.

“Those from less happy and stable 
backgrounds might be more likely to seek 
out the donor, especially those whose 
parents weren’t open about everything 
from the start.”

NOT SO CLEAR CUT
Our law is intended to provide transparency 
– that’s clear – but ironically the parents of 
donor-conceived children aren’t legally 
obliged to tell them they were conceived 
using a donor. So if a child isn’t told  
this vital information they could go their 
entire lives thinking their ‘father’ is their 
father and never think to request the 
information held about the donor on the 
national register.

It’s also possible for women to avoid New 
Zealand law altogether – and skip the 
waiting list – if they go overseas to find an 
anonymous sperm donor. Wellington 
-based senior family lawyer Rachael Dewar, 
who advises clients on the legal aspects of 
their fertility treatment in New Zealand and 
overseas, says there are a range of reasons 
why some women choose this option.

“They may want to prevent the donor  

re-entering their child’s life further down 
the track because they think it will be less 
disruptive for their child. They may also not 
want to meet the donor themselves or risk 
any disruption to their relationship with 
their partner. Alternatively, some women 
may want to keep the fact they’ve used a 
donor secret from their child, as well as 
wider family and friends, so they’re seen as 
a ‘normal’ family.”

James’ advice to women considering 
using a sperm donor? “Be open and honest 
with your child about this. No one likes 
having the truth held from them and it will 
always come out in the end, so there is no 
point in hiding it.” What about being a 
sperm donor himself? “I definitely would: 
I like the thought of being able to pass on 
my genetic lineage. As a gay man I would 
like to have my own kids but I don’t know 
whether it will be possible”. 

THE GREAT EGG HUNT
The law on egg donation is identical to that 
on sperm donation: women cannot have a 
child using an anonymous egg donor and 
the resulting children always have the 
option of finding out who their donor is. 

Dr Andrew Murray of Fertility Associates 
says there is also a shortage of egg donors 
in New Zealand, although the demand is 
fuelled by the increasing number of 
women in their late 30s and 40s who are 
unable to get pregnant, naturally or with 
the help of IVF, due to the age of their own 
eggs. Like sperm donors, egg donors 
might be recruited by fertility clinics and 
be strangers to the couple or they might be 
known – a friend or colleague.  

Another option is to ask a family member 
to donate their eggs. Egg donations 
between family members that would result 
in incest are illegal, but approval from the 
Ethics Committee is not required if a 
woman wishes to use eggs donated by her 
sister or cousin, provided both women are 
over 20 years old. This option may be 
appealing for some women because they 
will have a genetic link to the child and 
their family tree will continue to grow, just 
not in the traditional way. Knowledge of a 
shared medical history also appeals.

Asking a sister or cousin isn’t an option 
for some women so they may ask other 
family members, particularly younger 
women with younger, healthier eggs. 

Larissa*, 25, was asked by her aunt at 
the age of 19. The proposed plan was 
Larissa’s eggs would be fertilised with the 
sperm of her aunt’s husband and her aunt 
would carry the baby to term. 

“I was in my first year of university and 
had not yet had my own kids so I was 
surprised when she asked me. I felt under 
an enormous amount of pressure and that 
because she was a family member I had 
some kind of moral obligation to do this 
for her. When I said no she was quite 
shocked and upset. She’d always wanted a 
baby but had never been able to conceive, 
something our extended family was very 
aware of and sensitive to. But the way she 
presented the idea to me, it seemed as 
though she’d already assumed I’d say yes.” 

Speaking more generally, Larissa is 
sceptical a decision to donate an egg to a 
family member can be made freely and 
without a sense of obligation and subtle 
coercion. “It would also be incredibly 

challenging to navigate the familial 
relationships after the child is born.”

Some women are looking even closer to 
home. In September last year the Ethics 
Committee considered an application by a 
woman and her husband to use eggs 
donated by the woman’s daughter. The 
eggs of the daughter would be fertilised 
with the sperm of her stepfather and the 
mother would then carry the baby to term. 
The details are suppressed but presumably 

the young woman would be in her 20s and 
the mother in her 40s. After carefully 
considering the relevant law, guidelines on 
donation between family members and the 
statements provided by all three, who had 
also undergone significant counselling, the 
Ethics Committee gave the all-clear.

Cases such as these are still rare but 
they may signal an increasing expectation 
on family of women struggling to have a 
child to donate their eggs in complex 
circumstances. Just like sperm donors, 
women seeking an egg donor who haven’t 
had luck finding one in New Zealand may 
also head overseas. Around 100 women do 
so with their partners each year. Popular 
destinations are the US, South Africa and 
Spain, according to Murray. Although this 
comes at a cost. “Most people would spend 
in the vicinity of $40,000 to $50,000 on 
travel and treatment costs”. 

SEEKING SURROGATES
Auckland barrister Margaret Casey, who 
specialises in domestic and international 
surrogacy, says: “For couples who choose 
to have a child with the assistance of a 
surrogate in New Zealand, the associated 
legal processes seem complex, slow, and 
expensive. When surrogacy takes place 
in another country the complexities and 
costs multiply.”  

Couples can cover the IVF treatment 
bills but it is illegal to pay a woman to be a 
surrogate in New Zealand so they have to 
find a woman – usually a friend or family 
member – who is willing to do it for free. 
This can be difficult if not impossible.

Casey says the majority of her clients 

pursue domestic surrogacy as a first option, 
which also requires Ethics Committee 
approval, but those who are not fortunate 
enough to find a surrogate then explore 
overseas options in countries where 
commercial surrogacy is allowed. The most 
popular countries for New Zealand couples 
that allow commercial surrogacy are 
currently the US and India. Enquiries are 
also being made in the Ukraine, Nepal, 
Georgia and Mexico. Couples who go 

overseas do not require approval from the 
Ethics Committee.

Then there is the cost. Compensation for 
a surrogate along with their IVF treatment 
is upwards of $100,000 in the US and 
around $25,000 in India. Donated eggs may 
also be required, which adds to the cost.

NEXT STOP: ADOPTION
Regardless of whether the child is born 
using a New Zealand or overseas surrogate, 
all couples are then subject to the same 
New Zealand law when it comes to 
becoming the legal parents of their child.

Our legal framework is complex because 
it does not contain a specific process to 
automatically transfer legal parentage from 
the surrogate to the intended parents. The 
surrogate (and her partner if they consented 
to the surrogacy arrangement) are the legal 
parents of the child when he or she is born. 
The intended parents must then legally 
adopt the child in New Zealand under our 
long-standing adoption law in order to 
become the child’s legal parents. 

In every case a report from a social 
worker needs to be provided to the Family 
Court and the couple needs to provide 
evidence they are ‘fit and proper’ people to 
adopt their child. Sign-off is required from 
a Family Court judge, who must be satisfied 
the child’s welfare and best interests will be 
promoted by the adoption. Until the child 
is legally adopted they are in what Casey 
calls a ‘legal twilight zone’. Children born 
overseas using a surrogate also need to be 
granted a visa to enter New Zealand by the 
Minister of Immigration who considers 
such visas on a case by case basis.             >

Donor-conceived 
children also have the 
key to unlocking their 
genetic origins if and 

when they feel ready, as 
the law is designed so 

they are in control  
of any contact
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ETHICAL MINEFIELD
Women considering using a surrogate – or 
being a surrogate themselves – not only 
have to navigate a legal maze but also an 
ethical one. Complex issues can arise 
because the surrogate maintains full 
control over the pregnancy. 

In 2013 there was a high-profile legal 
stand-off in the US involving an American 
couple who asked their surrogate, 29-year- 
old Crystal Kelley, to have an abortion after 
ultrasound scans revealed the baby had 
severe disabilities. Kelley refused as 
abortion clashed with her religious beliefs 
so she instead decided to keep the child. 
The genetic parents were reported as 
saying they were distraught knowing their 
child had been brought into the world to 
endure a life of pain and suffering. 

But the spotlight has really been on this 
issue since the highly publicised story of 
baby Gammy hit headlines last year. 
Gammy’s parents, an Australian couple, 
left their son in Thailand after learning he 
had Down syndrome. The case sparked 
such controversy that Thailand banned 
surrogacy for non-Thai citizens.

Closer to home, a New Zealand couple 
reached an agreement with their surrogate 
last year about the circumstances in which 
she could or could not have an abortion. 
The Ethics Committee allowed the 
surrogacy arrangement to go ahead but 
stated any agreement of this nature cannot 
be legally enforced. It is entirely up to the 
surrogate to decide whether to terminate 
the pregnancy or not. As a general rule the 
Ethics Committee now requires all 
applicants to discuss the issue with their 
surrogate during counselling.

 
THE NEXT 10 YEARS
We have now reached the point where the 
demand for donated sperm and eggs in 
New Zealand has overtaken supply and 
demand will likely increase further. 

Friend and inter-family donation may 
increase. The law might be changed to 
allow clinic-recruited donors to be paid to 
help boost numbers, but the psychological 
hurdles for potential donors and the ban on 
anonymous donation may be insurmount-
able barriers. Another potential option is to 
allow sperm and eggs to be imported from 
other countries. The UK currently imports 
sperm from Denmark to meet its shortage 
and donors are able to register their name 

and other contact details in a register the 
child can access. 

The Advisory Committee on Assisted 
Reproductive Technology, established 
alongside the Ethics Committee in 2005, 
has recently recommended to the Minister 
of Health that New Zealanders should be 
able to import sperm and eggs to New 
Zealand so long as the donor is identifiable.        
The report also recommends that egg and 
sperm donors here should be compensated.

Surrogacy laws may also be streamlined. 
The University of Canterbury has started a 
three-year study on surrogacy and will put 
forward its recommendations on how the 

law could be changed in 2018. Researchers 
will consider a range of issues including 
whether the ban on commercial surrogacy 
in New Zealand should be lifted.

Another ongoing issue is whether – and 
how – to manage cases where parents have 
gone overseas to obtain fertility treatment 
that conflicts with, but is not subject to, 
New Zealand law, the notable example 
being commercial surrogacy. Sex selection 
is a further example of fertility treatment 
some couples are going to the US to obtain.

Advances in technology are also set to 
continue. In the UK a process has recently 
been approved which allows the faulty 
mitochondrial DNA in an egg to be 
replaced with that of an egg donor to 
prevent the inheritance of mitochondrial 
diseases. Technology is also being 
developed which involves the cloning and 
culturing of ovarian and testicular tissue 
which is then grown on an animal (such as 
a mouse) and later used to conceive a child.

CHILDREN’S VOICES
Despite the uncertainty about what will 
happen in the next 10 years, we shouldn’t 
lose sight of the children who are the result 
of the technology we have at our fingertips. 
Studies on adults conceived with the help of 
donors and surrogates  need to take place to 
ascertain the impact the circumstances of 
their conception has had on them. Their 
opinions would not only inform those 
considering technology-assisted parent-
hood, but also the wider public and those 
responsible for making our laws. Let’s hope 
in the future, their voices will be heard.      #
 * Names have been changed. 
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about our IVF laws
Have your say

The Advisory Committee on Assisted Reproductive Technology is constantly formulating advice to 
provide to the Minister of Health. It also develops guidelines that are issued to the Ethics Committee. 
Before doing either, the committee seeks public feedback – anyone can write in and provide their 
opinion. Keep an eye on www.acart.moh.govt.nz as they 
will soon be seeking feedback on what it means to ‘consent’ 
to human-assisted reproduction before providing advice 
to the Minister on any necessary law changes. It will also 
seek feedback on the current guidelines on sperm and egg 
donations between family members and embryo donation. 
Providing your views is a great way to have your say on 
issues that may affect you, your friends or your family.

Have you 

used  a 

sperm or egg 

donor?

email us at: next@bauer 

media.co.nz or facebook 

Next Magazine NZ

Demand for donated 
sperm and eggs in  
New Zealand has  
overtaken supply
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